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New Construction Guide 
The purpose of the New Construction Guide is to provide the REALTOR® with a roadmap for helping a client consider 
and complete the purchase of new construction. 

It is recommended that the Buyer’s agent request copies in advance of any and all documents that will be presented for 
the Buyer’s approval, prior to the signature meeting with the Builder/Builder representative.  It is recommended that all 
documents be reviewed by the buyer, REALTOR®, and Buyer’s legal counsel (if counsel has been retained) finding the 
answers to the below questions (and any others that the Buyer or REALTOR® might have) within the proposed 
agreement. 

It is further recommended that the Buyer hire a professional home inspector to inspect the new construction. 

This Guide is not a substitute for legal review.  If the Builder’s contract does not provide a clause regarding attorney 
review, and since a builder contract is formulated for and by the Builder, it is recommended that the Buyer instruct the 
Builder/Builder representative to include a contingency providing for attorney review. 
 
 

1.  Construction (Defining the Work) 
a. Is the legal description (name, parcel, size, address) of the real estate clearly defined in writing? 
b. Who is to furnish materials…Seller, Builder, Buyer? 
c. Who performs all construction…Builder, Builder’s Sub-contractors, Buyer’s Sub-contractors? 
d. Will Buyer have opportunity to examine and approve of building plans? 
e. What parameters for buyers’ right to inspect the property either personally or with use of an inspector? 

2. Purchase Price/Contract Sum 
a. Is there an initial deposit?   
b. What is the balance at closing? 
c. Base price?  Allowances provided by builder?  Upgrades?  [Flooring, cabinets, fixtures, landscaping, etc.] 
d. Are there charges for adjustments or change orders? 

3. Completion of Construction 
a. What defines completion…after removal of any/all contingencies? 
b. Is an occupancy permit required? 
c. What is the estimated time frame? 

4. Deposits/Construction Deposits 
a. At time of offer to purchase, what monies are due?  
b. Is this money considered “earnest money” or “construction deposit”? 
c. If offer to purchase is not accepted, is that money returned to buyer immediately? 
d. If offer to purchase is accepted, will all monies be applied to the purchase price at closing? 
e. If offer to purchase is accepted, but Buyer fails to perform, what are the consequences? 
f. Is there a “lot hold” agreement?  How long is lot hold?  How much?  Is it deposited?  Who holds deposit?  

Is it refundable if construction agreement is not reached?   
5. Progress Payments (Build to Buyer’s Lot) 

a. Are there partial payments due at certain phases of the construction, ie. at completion of foundation, at 
completion of framing, at completion of drywall, at completion of trim, at substantial completion of 
work? 

b. How much at each phase…percent of purchase price…amount determined by Builder? 
6. Financing  

a. By what date does Buyer have to provide Builder with written pre-approval, loan commitment and/or 
proof of funds?  If not provided, does the agreement terminate?  What happens to earnest 
money/deposit? 
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b. Will Buyer or Builder be obtaining the construction loan?  Is Buyer responsible for all loan costs and fees 

or will Builder contribute? 
c. If Buyer after diligent effort is unable to obtain financing, is the agreement terminated…will the earnest 

money or deposit be returned to buyer? 
7. Construction Schedule Delays 

a. For what sorts of delays will the Builder not be held liable?  [Buyer changes/requests/interference, 
weather, governmental control, strike/walk out, inability to obtain materials, Buyer’s loss of loan 
commitment, or circumstances beyond Builder/Seller’s control.] 

b. Are there delays for which Builder can be held liable?  What is the Buyer’s recourse?  [Accommodations, 
loss of loan commitment/increased loan costs.] 

8. Changes and Modifications 
a. Is there a time after which changes may not be made?  [All changes to be made in writing and signed by 

all parties.] 
b. What additional charges are there for changes/modifications and when is that payment due (at signing 

or at closing)? 
9. Possession 

a. Is possession given at closing? 
b. If the Buyer wants to visit the property before closing, must Buyer be accompanied by Builder 

representative?  Is Buyer at his own risk with no Builder liability? 
c. Can Builder prevent Buyer from visiting because Buyer is interfering with construction? 

10. Construction Representations 
a. Is Builder allowed to deviate from plans, ie. minor deviations with similar pattern, design, quality? 
b. Can Builder make modification, additions, or deletions to plans? 
c. Can Builder terminate the agreement? 

11. Closing/Completion of Work 
a. When will a final walk-through be held?  How soon after final inspection will Buyer be able to occupy? 
b. If closing is delayed by the Buyer, will Buyer be charged interest on balance of purchase price? 
c. When is the Punch List going to be prepared…before final walk through?  When will these items be 

remedied…before or after closing?  Could closing be delayed?  Does Builder get paid full amount? 
12. Evidence of Title and Deed 

a. Will Builder pay for owners’ title insurance? 
b. Will title evidence be updated prior to closing? 
c. If title is unmarketable, will Builder be responsible to cure/remove any title defects within an agreed 

number of days? 
d. Will Builder convey to Buyer marketable title in fee simple by transferable and recordable general 

warranty deed with release of dower? 
13. Taxes and Assessments 

a. At closing, how will Seller/Builder pay or credit Buyer for the following: all real estate taxes, any special 
assessments, agricultural use tax recoupments, unpaid real estate taxes, subdivision application fees or 
association fees? 

b. Will Builder provide a tax letter to Buyer prorating real estate taxes in land or subdivided lot? 
14. Utilities 

a. Is it clearly stated that Seller/Builder agrees to pay all accrued utility charges through the date of 
closing? 

b. Will the Seller/Builder or the Buyer arrange to transfer utility accounts to Buyer’s name by closing with 
Buyer paying any charges after closing? 
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15. Damage or Destruction of Real Estate 
a. Is it clearly stated that Seller/Builder bears risk until closing? 
b. Can Seller/Builder terminate the agreement if there is a loss?  Can Buyer? 

16. Limited Warranty 
a. Will the Seller/Builder provide the Buyer with a written limited warranty upon request? 
b. Will the Seller/Builder turn over all the manufactures warranties and guarantees to Buyer? 
c. Who is the warranty provider? 

17. Default by Buyer 
a. If default by the Buyer, will the Seller/Builder return any/all deposits or will the Seller/Builder apply 

any/all deposits toward Buyer’s account and proceed with action in law? 
b. If default by the Buyer after construction has occurred, may the Builder continue construction, or cease 

building, with Buyer responsible for any/all damages? 
c. Will interest accrue on any unpaid money? 

18. Notices pertaining to the agreement 
a. Are all notices required to be in writing? 
b. Must all notices be hand delivered or mailed US registered mail?  Return receipt requested? 
c. Must all notices be sent to an address specified in the agreement? 

19. Radon Notification 
a. Does the Seller/Builder have any information on radon gas? 

20. Wooded Lot Exclusion 
a. Are there any issues with trees and/or vegetation? 

21. Selection of Subcontractors 
a. Who selects subcontractors? 

i. If Buyer requests or selects subcontractors, will warranties remain intact?  Will there be any 
responsibilities on the seller/builder? 

ii. If building on buyer’s lot, who is responsible for licenses, permits, inspections, workers 
compensation, unemployment compensation and obtaining lien waivers pertaining to the 
amount of work? 

b. If home is new build on builder’s lot… 
i. Will Builder pay subcontractors and material men? 

ii. Will Builder provide a list and amount that will be paid to each person to the buyer? 
22. Independent Contractor 

a. In the case of construction on buyer’s/owner’s lot, will the builder be an independent contractor and 
responsible for people under builder? 

23. Insurance (Building on the Buyer’s/Owner’s Lot) 
a. Who shall obtain property insurance “All Risk”? 
b. Who shall obtain liability insurance? 

24. Liens (Building on the Buyer’s/Owner’s Lot) 
a. What is the schedule for paying all subcontractors promptly so that the premises will remain free of 

liens? 
b. Who shall negotiate for removal of liens on the property (if any are placed due to activities related to 

the construction)? 
c. If lien is not off real estate in 60 days, how will builder address the lien? 

25. Laws:  Regulations (Building on the Buyer’s/Owner’s Lot) 
a. Who obtains all permits and makes subcontractors obtain permits? 

26. Owner’s Use of Architect/Engineer 
a. Who is responsible for architect’s/engineer’s work with regard to accuracy and compliance with local 

laws and building codes? 
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27. Product Data and Samples (Building on the Buyer’s/Owner’s Lot) 
a. Is there any warranty of any kind as to accuracy or sufficiency of product data or product samples 

specified within plans. 
b. Who is responsible for any incurred expenses for a home properly built according to architect’s plans, 

which is not in compliance with local laws or building codes. 
28. Handling of Disputes 

a. What is the process for handling disputes from the Buyer? 
i. Buyer to give written notice to builder within what timeframe? 

ii. Builder will review and evaluate claims within how much time? 
iii. If an agreement is reached, who will provide a written agreement for signature.  
iv. If an agreement is not reached, how will the dispute be handled? 

1. Arbitration?  How many arbitrators? 
2. Who pays the fees for arbitration? 

29. Right to Remove Materials, Supplies and Tools 
a. Who may/shall remove tools, materials, etc., except items for which buyer has already paid? 

30. Indemnification/Waiver of Owner 
a. In the case of build on owner/buyer’s lot, who is liable for damage done to real estate when builder 

leaves in the middle of a job? 
31. Ownership of Plans 

a. If seller provides plans, who has ownership rights? 
b. If buyer provides plans, who has ownership rights? 

32. Miscellaneous 
a. Who must sign all agreement/amendments/termination, etc.? 

33. Commission 
a. Upon closing, who pays agreed-upon commission amount to buyer’s broker? 

34. Addendums 
a. Is there a disclosure/agreement regarding type/quantity of insulation?  
b. Will the builder provide information on Landscape maintenance? 
c. Is there a wooded lot agreement? 
d. Any other addendums? 

35. Duration of the Offer 
a. What is the time-frame for obtaining a response to any offer submitted to the builder/seller?  

36. Common Questions from the Buyer 
a. Is the real estate located in a flood zone? 
b. Is there a Homeowner Association connected to the real estate? 

i. Is building plan approval required? 
c. Is there a Homeowner Association dues connected to the real estate? 

i. Have the parties reviewed the Homeowner Association Checklist? 
 

This is not a complete list of all matters that may need to be addressed by the parties.  There may be additional issues to 
consider, depending upon each party’s particular situation.  This list is not necessarily exhaustive and, as stated in the 
opening statement, parties are encouraged to consult with legal counsel. 


